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Reciprocal confidentiality and non-disclosure agreement
Parties

South African National Blood Service NPC



[INSERT FULL NAME OF COUNTERPARTY]

1. Recital

1.1. The Parties wish to enter into negotiations in relation to the Engagement.

1.2. In order to facilitate the negotiation of the Engagement it is necessary that the Parties and their Representatives have access to the Confidential Information.

1.3. The Parties acknowledge that the unauthorised disclosure or use of the Confidential Information may result in the other Party suffering irreparable financial and/or other harm.
1.4. The Parties have accordingly agreed to regulate the disclosure of the Confidential Information in accordance with the terms and conditions of this NDA.

2. Definitions and interpretation

2.1. In this NDA, unless the context indicates a contrary intention, the following words and expressions bear the meanings assigned to them below and cognate expressions bear corresponding meanings:
2.1.1. "Affiliate" means (a) a subsidiary or a holding company or a fellow subsidiary of the holding company of any entity, provided that such terms shall also include any foreign entity which would fall within the ambit of either of such terms; and/or (b) as to any entity, any other entity that, now or in the future, directly or indirectly, effectively controls, is effectively controlled by, or is under common effective control by another entity together with, such entity. For the purposes of this definition the term “effective control” shall include control of any entity through any voting pool or other arrangement, the right to the exercise of voting rights, directly or indirectly, resulting in effective control of any entity and/or control of its management, and/or the right to appoint the majority of the members of the board of directors of any entity;
2.1.2. “Confidential Information” means any information, whether tangible or intangible, in whatever form or medium embodied in Intellectual Property, data, client information, technical knowledge, specifications, business processes, materials and/or other communications relating to or useful in connection with the business, affairs, operations, activities, commercial and financial information, technology or processes of the Disclosing Party, (a) disclosed or provided by the Disclosing Party to the Receiving Party; or, (b) that may be learned, acquired or derived by the Receiving Party during any examination of the said information or during any negotiation or discussions concerning the Engagement; or (c) which has been identified by, or on behalf of, the Disclosing Party as confidential. Without limitation the Confidential Information of the Disclosing Party shall include the following even if it is not marked as being ‘confidential’, ‘restricted’ or ‘proprietary’ (or any similar designation):

2.1.2.1. agreements to which the Disclosing Party is a party and proposals or quotations that the Disclosing Party submits to the Receiving Party;
2.1.2.2. the terms and conditions of any proposed agreement between the parties; and
2.1.2.3. the Disclosing Party’s technical, scientific, commercial, financial and market information (including valuations and forecasts), methodologies, formulae and trade secrets,

2.1.3. “Data Subject” shall bear the meaning ascribed to that term in the POPIA;

2.1.4. “Disclosing Party” and “Receiving Party” mean any Party respectively disclosing and receiving Confidential Information pursuant to the terms of this NDA. Either Party may be a Disclosing Party or a Receiving Party as the context may require; 

2.1.5. “Effective Date” shall mean the first date the Receiving Party receives any Confidential Information of the Disclosing Party, notwithstanding the date of signature of this NDA;

2.1.6
[INSERT] means [INSERT FULL NAME OF COUNTERPARTY] (registration number: [INSERT]) a [private company, public company, close corporation] duly incorporated in accordance with the laws of South Africa;

2.1.7.
"Intellectual Property" shall include, but not be limited to, all the rights in respect of trade-marks, service marks, trade names, domain names, logos, patents, provisional patents, inventions (whether patentable or not), know-how (including confidential industrial and commercial information and techniques in any form), utility models, registered and unregistered design rights, copyright, semi-conductor topography rights, database rights, rights in respect of any new or existing compilation of any data or information not covered under any existing copyright, any structured analysis, reports, application and any resulting know-how, use or any other results originating or following from or as a consequence of data being made available in respect of any of the aforementioned or part thereof, and all similar proprietary rights which may subsist in any part of the world including, where such rights are obtained or enhanced by registration, any registration of such rights and applications and rights to apply for such registrations, as well as any confidential information or processes relating to that subject matter; 
2.1.8.

“NDA” means this reciprocal confidentiality and non-disclosure agreement;
2.1.9.

“Parties” means SANBS and [INSERT] and Party means, as the context requires, either one of them;
2.1.10.
.
”Personal Information” shall bear the meaning ascribed to that term in the POPIA;
2.1.11.
“POPIA” means the Protection of Personal Information Act, 2013 as amended from time to time;
2.1.12.
“Privacy and Data Protection Provisions” means the eight conditions for the lawful Processing of Personal Information set out in Chapter 3 of the POPIA;
2.1.13.
“Processing” shall bear the meaning ascribed to that term in the POPIA;
2.1.14.
“Engagement” means Engagement [INSERT] in terms of which, inter alia, [INSERT];
2.1.15.
“Regulator” shall bear the meaning ascribed to that term in the POPIA;
2.1.16.
“Representatives” means a Party’s Affiliates and the respective directors, employees, agents, consultants and advisers of the Party or its Affiliates;
2.1.17.
“SANBS” means the South African National Blood Service NPC, registration number 2000/026390/08, a non-profit organisation duly incorporated in the Republic of South Africa; and
2.1.18.
“Signature Date” means the date of signature of this NDA by the last signing Party, provided all Parties sign.
2.2. Any reference in this NDA to-

2.2.1. any gender includes the other genders;

2.2.2. a natural person includes a juristic person and vice versa;

2.2.3. the singular includes the plural and vice versa; 

2.2.4. a Party includes a reference to that Party’s successors in title and assigns allowed at law; 

2.2.5. “business hours” shall be construed as being the hours between 08h00 and 16h00 on any business day.  Any reference to time shall be based upon South African standard time; (utc +2)

2.2.6. “days” shall be construed as calendar days unless qualified by the word “business”, in which instance a “business day” will be any day other than a Saturday, Sunday or public holiday as gazetted by the government of the Republic of South Africa from time to time;

2.2.7. “laws” means all South African constitutions; statutes; regulations; by-laws; codes; ordinances; decrees; rules; judicial, arbitral, administrative, ministerial, departmental or regulatory judgements, orders, decisions, rulings, or awards; policies; voluntary restraints; guidelines; directives; compliance notices; abatement notices; agreements with, requirements of, or instructions by any governmental body; and the common law, and “law” shall have a similar meaning; and

2.2.8. “person” means any person, company, close corporation, trust, partnership or other entity whether or not having separate legal personality.

2.3. The headings of the clauses in this NDA are for reference purposes only and shall not be taken into consideration in the interpretation thereof.

2.4. The words “include” and “including” mean “include without limitation” and “including without limitation”. The use of the words “include” and “including” followed by a specific example or examples shall not be construed as limiting the meaning of the general wording preceding it.

2.5. Any substantive provision, conferring rights or imposing obligations on a Party and appearing in any of the definitions in this clause 2 or elsewhere in this NDA, shall be given effect to as if it were a substantive provision in the body of the NDA.

2.6. Words and expressions defined in any clause shall, unless the application of any such word or expression is specifically limited to that clause, bear the meaning assigned to such word or expression throughout this NDA.

2.7. A reference to any statutory enactment shall be construed as a reference to that enactment as at the Effective Date and as amended or substituted from time to time.

2.8. If the due date for performance of any obligation in terms of this NDA is a day which is not a business day then (unless otherwise stipulated) the due date for performance of the relevant obligation shall be the immediately preceding business day.

2.9. The rule of construction that this NDA shall be interpreted against the Party responsible for the drafting of this NDA, shall not apply.

2.10. No provision of this NDA shall (unless otherwise stipulated) constitute a stipulation for the benefit of any person (stipulatio alteri) who is not a Party to this NDA.

2.11. The use of any expression in this NDA covering a process available under South African law, such as winding-up, shall, if either of the Parties to this NDA is subject to the law of any other jurisdiction, be construed as including any equivalent or analogous proceedings under the law of such other jurisdiction.

2.12. Any reference in this NDA to “this NDA” or any other agreement or document shall be construed as a reference to this NDA or, as the case may be, such other agreement or document, as amended, varied novated or supplemented from time to time.
3. Disclosure and confidentiality arrangements
3.1. The Disclosing Party shall disclose so much of its Confidential Information to the Receiving Party as the Disclosing Party deems appropriate in the circumstances.  The Disclosing Party shall disclose such Confidential Information on a non-exclusive basis, either directly or indirectly.

3.2. In consideration of any Confidential Information received, learned, acquired or derived pursuant to this NDA, the Receiving Party undertakes, and will ensure that its Affiliates undertake:

3.2.1. to treat the Confidential Information as strictly confidential and will not divulge same to any third party or sell, trade, publish, reproduce or reverse engineer any of the Confidential Information, in any manner, without the Disclosing Party’s prior written consent; 

3.2.2. not to put the Confidential Information in use for any purpose not related to the Engagement in any manner, without the Disclosing Party’s prior written consent; and
3.2.3. not to make known or cause to be made known to any third party knowledge of the Engagement unless such knowledge previously was of public record.
3.3. In the event that Confidential Information which is received by a Receiving Party must be disclosed pursuant to the operation of any law, stock exchange requirements, governmental regulation or court order, the Receiving Party shall be permitted to disclose such information provided that they give the Disclosing Party sufficient notice (where same is possible and lawful) prior to disclosure and reasonably co-operate with the Disclosing Party in any attempt to test the disclosure requirement and/or to obtain a protective order.

3.4. Confidential Information shall not include information that the Receiving Party can establish:

3.4.1. at the time of disclosure is, or after disclosure becomes, generally known or available to the public through no act or failure to act by the Receiving Party;

3.4.2. was rightfully acquired free from restrictions from a third party having an unrestricted right to disclose the same; 

3.4.3. was independently developed by the Receiving Party or any of its Affiliates without having had prior knowledge of the Confidential Information of the Disclosing Party; and/or
3.4.4. is disclosed to a third party pursuant to the prior written authorization of the Party to whom the Confidential Information belongs. 
3.5. Specific Confidential Information shall not be deemed to fall within any of the exclusions stated in clause 3.4 above merely because it is embedded within more general published or available information.  In addition, any combination of features shall not be deemed to be within the exclusions stated above merely because individual features are within the exclusions, but only if the combination itself and its principle of operation are within the exclusions.

3.6. The Receiving Party shall limit disclosures of the Confidential Information to those of its Representatives:

3.6.1. who are directly involved in the Receiving Party’s appraisal of the Engagement or in any associated negotiations;

3.6.2. whose knowledge of the Confidential Information is essential because of such involvement or negotiations;

3.6.3. who are first informed and advised by an authorised representative of the Receiving Party of the confidential nature of the Confidential Information; and 
3.6.4. who are under written obligation, not less onerous than the obligation in this NDA, of sufficient scope to obligate them to maintain the confidentiality of Confidential Information of third parties in the Receiving Party’s possession. 
3.7. The Receiving Party shall be responsible for any non-compliance by any Representative with the terms and conditions of this NDA to the same extent the Receiving Party would have been responsible under applicable law for its own breach of the same obligations.

3.8. The Receiving Party shall protect the Confidential Information disclosed to it using the same standard of care it applies to safeguard its own proprietary, secret or confidential information and the Confidential Information shall be stored and handled in such a way as to prevent any unauthorized access and disclosure thereof. 

3.9. If the Receiving Party becomes aware of disclosure or use of Confidential Information other than as authorised in this NDA, the Receiving Party shall promptly notify the Disclosing Party of such disclosure or use and shall cooperate with the Disclosing Party in mitigating any adverse consequences to the Disclosing Party of that disclosure or use.

4. Rights and procedural arrangements
4.1. Neither this NDA nor the disclosure of any Confidential Information in accordance with the Engagement shall be construed to grant any rights in or licenses to the Confidential Information to the Receiving Party.  All Confidential Information disclosed by either Party to the other Party is acknowledged by the Receiving Party to be proprietary to the Disclosing Party.
4.2. All rights in and to the Confidential Information shall remain vested in the Disclosing Party and the Disclosing Party may demand the return thereof at any time upon giving written notice to the Receiving Party. Within (thirty) 30 days of receipt of such notice, or of termination of this NDA, as the case may be, the Receiving Party shall return all of the original Confidential Information and shall destroy all copies and reproductions (including in electronic form) in its possession and in the possession of its Representatives to whom it was disclosed pursuant to this NDA. The Receiving Party may however retain one (1) copy of the Confidential Information in its confidential legal files for the sole purpose of identifying and maintaining its obligations under this NDA.

4.3. This NDA shall be deemed to have commenced on the Effective Date (irrespective of the date of signature hereof) and thereafter shall continue to apply in perpetuity.

4.4. The Disclosing Party hereby represents and warrants that it has the right and authority to disclose the Confidential Information to the Receiving Party. The Disclosing Party, however, makes no representations or warranties, express or implied, as to the quality, accuracy and completeness of the Confidential Information disclosed hereunder. Any authorised use of, or reliance upon, the Confidential Information by the Receiving Party shall be solely at its own cost, risk and expense.

4.5. Neither Party shall be liable to other, whether in delict or contract, for any indirect or consequential loss or damages (including loss of production, loss of prospective economic advantage or loss of business opportunity), punitive or exemplary damages or loss of profits, save where such losses arise pursuant to the fraud, wilful misconduct and/or gross negligence on the part of a Party.

4.6. The Receiving Party acknowledges the sensitive, proprietary nature and competitive value of the Confidential Information and that the Disclosing Party and its Affiliates may be irreparably damaged if any of the restrictions on disclosure or use of the Confidential Information in this NDA are not fully observed or performed by the Receiving Party and its Representatives.

4.7. The Receiving Party further acknowledges that monetary damages alone may not be a sufficient remedy for any breach of this NDA by the Receiving Party or its Representatives, and that the Disclosing Party may be entitled to seek to obtain specific performance and injunctive or other equitable relief as a remedy for any such breach. Such remedy shall not be deemed to be the exclusive remedy for breach of this NDA but shall be in addition to all other remedies available at law or equity to the Disclosing Party.

4.8. The Receiving Party will take and cause its Representatives to take all such actions as is reasonably necessary to safeguard the Confidential Information from disclosure to anyone other than as permitted herein and the Receiving Party will be responsible for any of the breaches of this undertaking whether by it or any of its Representatives.

4.9. The Receiving Party shall be liable to and shall indemnify and hold harmless the Disclosing Party and its Representatives against all actions, proceedings, claims, demands, direct losses, direct costs, direct damages and direct expenses whatsoever  which may be brought against or suffered by any of them or which any of them may sustain, pay or incur which are established to result or arise, directly, from disclosure of all or any part of the Confidential Information by the Receiving Party or its Representatives contrary to the provisions of this NDA or any other breach of this NDA relating to the protection of Confidential Information.

5. Breach
5.1. This NDA may not be cancelled for breach.

5.2. An aggrieved Party’s sole remedies for breach are:

5.2.1. to seek interdictory relief; and/or

5.2.2. to claim specific performance and/or damages.

5.3. The aggrieved Party is not required to give notice to the defaulting Party prior to the institution of interdict proceedings or action.  

6. Dispute resolution
6.1. Any dispute arising out of or in connection with this NDA must be resolved in terms of this clause 6.  

6.2. Disputes must be referred to the senior executives of each Party with settlement authority as soon as possible for attempted resolution.  The Parties’ senior executives must attempt to resolve the dispute as speedily as possible and will meet as often as necessary to do so.  

6.3. Any settlement must be recorded in writing and signed by the senior executives on behalf of each Party.  

6.4. The senior executives will have failed to resolve the dispute when either Party declares this to be the case.

6.5. If the dispute is not resolved by the senior executives, the dispute will be resolved by way of arbitration at the instance of either Party. 

6.6. The arbitration will be held subject to the provisions of this NDA:

6.6.1. in Johannesburg;

6.6.2. with only the Parties, their legal representatives, arbitrator/s and any witnesses who may be called to give evidence present; and

6.6.3. otherwise in accordance with the provisions of the rules of AFSA.

6.7. The arbitrator will be a legal practitioner with no less than 10 (ten) years’ standing agreed upon between the Parties.

6.8. If the Parties cannot agree upon an arbitrator in terms of clause 6.7 within 10 (ten) business days after the arbitration has been demanded, the nomination will be made by the chairman of AFSA at the request of either Party. 

6.9. The arbitration will be conducted in the English language. 

6.10. Subject to clause 6.14, all information concerning the arbitration proceedings, all evidence led or presented and the arbitrator’s award will be confidential. 

6.11. The arbitrator will be obliged to give written reasons for the award. 

6.12. The decision of the arbitrator will be subject to appeal in terms of the appeal rules of AFSA.

6.13. Either Party may have the award of an arbitrator, including an award on appeal made an order of court. 

6.14. Nothing contained in this NDA will prevent either Party from applying to court for urgent or interdictory relief.

6.15. This clause 5 constitutes each Party’s irrevocable consent to arbitration proceedings, and no Party may withdraw from such proceedings or claim that it is not bound by this clause.

6.16. The Parties will continue to perform their respective obligations under this NDA pending the resolution of a dispute, it being agreed that neither Party may, without the agreement of the other, terminate this NDA based on the issues under dispute until the dispute is finally resolved. 

6.17. A demand by a Party to submit a dispute to arbitration in terms of this clause 5 is adequate legal process to interrupt any time bar laws in respect of legal claims.

6.18. Expert determination

6.18.1. If the dispute is of a purely technical nature or financial nature or would, by its nature, in the opinion of both Parties be best dealt with by an expert, the dispute shall be referred to expert determination in terms of this clause 6.18 and shall not be referred to arbitration in accordance with clause 6.5. If the Parties are unable to agree on whether a dispute is of a purely technical nature or financial nature, or if the Parties are unable to agree on a suitable Expert to be appointed within a period of ten business days of such appointment first being demanded by a Party, the dispute shall be referred to arbitration in accordance with clause 6.5.

6.18.2. If the dispute is of:

6.18.2.1. a financial nature, it shall be referred to a suitably qualified financial expert (such as an auditor) nominated by both Parties in good faith who shall act as an expert and not as an arbitrator; or

6.18.2.2. a technical nature or any other nature which, by its nature, would in the opinion of both Parties be best dealt with by an expert and not an arbitrator, it shall be referred to a suitably qualified expert nominated and agreed to by both Parties in good faith who shall act as an expert and not as an arbitrator.

6.18.3. Whenever any person is required to act "as an expert and not as an arbitrator" in terms of this NDA, then –

6.18.3.1. the expert shall determine which Party shall bear their charges and in which proportions, which shall be paid accordingly by the Parties;

6.18.3.2. the expert shall be entitled to determine such methods and processes as he or it may, in his or its sole discretion, deem appropriate in the circumstances provided that the expert may not adopt any process which is manifestly biased, unfair or unreasonable;

6.18.3.3. the expert shall consult with the relevant Parties (provided that the extent of the expert's consultation shall be in his or its sole discretion) prior to rendering a determination; 

6.18.3.4. having regard to the sensitivity of any Confidential Information, the expert shall be entitled to take advice from any person considered by him or it to have expert knowledge with reference to the matter in question; and

6.18.3.5. the expert shall render their decision regarding the dispute in writing and as soon as reasonably possible.  The decision of the expert shall be final and binding on the Parties in the absence of manifest error in calculation.
6.19. This clause 6 is a separate, divisible clause from the rest of this NDA and will remain valid and enforceable in perpetuity notwithstanding the expiry or termination of this NDA.
7. Personal Information and POPIA compliance
7.1. Each Party warrants that it will at all times and in every respect comply with the provisions of POPIA and will, in its Processing of Personal Information relating to any Data Subject, comply with the Privacy and Data Protection Provisions contained in POPIA, with which provisions such Party is, as at the Signature Date, fully acquainted.

7.2. Clauses 7.3 to 7.9 apply to the extent that a Party Processes Personal Information of the other Party and/or third parties on behalf of the other Party, pursuant to this NDA. 

7.3. Each Party must:

7.3.1. only Process Personal Information of the other Party and Personal Information of third parties that is being Processed by the other Party, with the other Party’s knowledge or authorisation;

7.3.2. only Process Personal Information of the other Party and Personal Information of third parties that is being Processed by the other Party to the extent that such Processing is strictly required for the purposes of complying with its obligations in terms of this NDA;

7.3.3. treat Personal Information which comes to its knowledge as confidential; and 

7.3.4. not disclose the Personal Information unless required by law or in the course of the proper performance of its duties.

7.4. Each Party must secure the integrity and confidentiality of Personal Information of the other Party and Personal Information of third parties that is Processed on behalf of the other Party by taking appropriate, reasonable technical and organisation measures to prevent loss of, damage to or unauthorised destruction of Personal Information and unlawful access to or Processing of Personal Information.

7.5. Each Party must take reasonable measures to:

7.5.1. identify all reasonably foreseeable internal and external risks to Personal Information in its possession or under its control;

7.5.2. establish and maintain appropriate safeguards against the risks identified;

7.5.3. regularly verify that the safeguards are effectively implemented; and

7.5.4. ensure that the safeguards are continually updated in response to new risks or deficiencies in previously implemented safeguards.

7.6. Each Party must have due regard to generally accepted information security practices and procedures which may apply to it generally or which are required in terms of specific industry or professional rules or regulations which apply to the other Party.

7.7. Each Party must notify the other Party immediately where there are reasonable grounds to believe that Personal Information has been accessed or acquired by any unauthorised person.  If requested by a Party in writing, the other Party shall develop and implement an appropriate incident reporting process for the notification of incidents where Personal Information has been or is suspected of having been accessed or acquired by any unauthorised person.  The aforementioned incident reporting process shall be delivered by to the relevant Party by no later than ten business days after the date on which the request for same was received.

7.8. Each Party must assist the other Party, at its own cost, with any investigation or notice to the Regulator or Data Subjects that the other Party may make with regards to Personal Information being accessed or acquired by any unauthorised person or a compromise in the first Party’s security safeguards as set out in clauses 7.5 to 7.7.

7.9. Each Party must, at the direction and request of the other Party, assist the other Party in responding to any directions by the Regulator to publicise any compromise to the integrity or confidentiality of Personal Information.  This includes the assisting to make public announcements if required.

7.10. Each Party hereby indemnifies the other Party against any civil or criminal action or administrative fine or other penalty or loss as a result of the first Party’s breach of this clause 7. 
8. Ethics

8.1. [INSERT] is obliged to behave ethically and, in the context of its activity for SANBS, adhere to the principles of moral and professional behaviour enshrined in SANBS’ Code of Ethics (hereinafter referred to as “Code of Ethics”), a copy of which is available from SANBS on request.

8.2. [INSERT] agrees to observe the conduct principles in the Code of Ethics during the fulfilment of the obligations arising out of or in connection with this NDA and undertakes to ensure that such conduct principles will be equally respected and adhered to by all its Affiliates, employees or persons in a similar position, and persons acting on its behalf.

8.3. SANBS is entitled to unilaterally change the wording of the Code of Ethics from time to time in its sole and absolute discretion.  Any such change does not require an amendment to this NDA to be prepared and shall become binding on [INSERT] immediately upon receipt. 

8.4. [INSERT] agrees to keep abreast of changes to the Code of Ethics and to familiarise itself with the contents of the most current version of the Code of Ethics at all times.
9. Notices and domicila
9.1. The Parties select as their respective domicilia citandi et executandi, for the purposes of giving or sending any notice provided for or required under this NDA, the addresses and email addresses listed below:

9.1.1. SANBS:

Physical address:


[INSERT]
Email address:



[INSERT]
Marked for the attention of:

[INSERT]
9.1.2. [INSERT]
Physical address:


[INSERT]

Email address:



[INSERT]

Marked for the attention of:

[INSERT]
9.2. A Party may change its domicilium or its address for the purposes of notices to any other physical address or email by written notice to the other Party to that effect. Such change of address will be effective 5 (five) business days after receipt of such notice.

9.3. All notices to be given in terms of this NDA will be given in writing, but it shall be competent to give notice by email.

9.4. If a Notice is delivered:

9.4.1. by hand during business hours, same will be presumed to have been received on the date of delivery.  Any notice delivered after business hours or on a day which is not a business day will be presumed to have been received on the following business day; and

9.4.2. by email during business hours, same will be presumed to have been received on the same date as the date it was despatched.  Any email sent after business hours or on a day which is not a business day will be presumed to have been received on the following business day.

9.5. Notwithstanding the above, any notice given in writing, and actually received by the Party to whom the notice is addressed, will be deemed to have been properly given and received, notwithstanding that such notice has not been given in accordance with this clause 9.

10. Applicable law and jurisdiction
10.1. This NDA will in all respects be governed by and construed under the laws of the Republic of South Africa as amended from time to time.

10.2. Subject to clause 6, the Parties hereby consent and submit to the non-exclusive jurisdiction of the High Court of South Africa, Gauteng Local Division, Johannesburg in regard to all matters arising from or in connection with this NDA.

11. General
11.1. Whole Agreement

11.1.1. This NDA constitutes the whole of the agreement between the Parties relating to the matters dealt with herein and, save to the extent otherwise provided herein, no undertaking, representation, term or condition relating to the subject matter of this NDA not incorporated in this NDA shall be binding on either of the Parties.

11.1.2. This NDA supersedes and replaces any and all prior agreements and/or undertakings between the Parties in relation to the subject matter hereof.

11.2. Variations to be in writing

No addition to or variation, deletion, or agreed cancellation of all or any clauses or provisions of this NDA will be of any force or effect unless in writing and signed by both Parties.  

11.3. No indulgences

No latitude, extension of time or other indulgence which may be given or allowed by either Party to the other in respect of the performance of any obligation hereunder, and no delay or forbearance in the enforcement of any right of either Party arising from this NDA and no single or partial exercise of any right by either Party under this NDA, shall in any circumstances be construed to be an implied consent or election by that Party or operate as a waiver or a novation of or otherwise affect any of its rights in terms of or arising from this NDA or estop or preclude it from enforcing at any time and without notice, strict and punctual compliance with each and every provision or term hereof.  Failure or delay on the part of either Party in exercising any right, power or privilege under this NDA will not constitute or be deemed to be a waiver thereof, nor will any single or partial exercise of any right, power or privilege preclude any other or further exercise thereof or the exercise of any other right, power or privilege.

11.4. No waiver or suspension of rights

No waiver, suspension or postponement by either Party of any right arising out of or in connection with this NDA shall be of any force or effect unless in writing and signed by that Party.  Any such waiver, suspension or postponement will be effective only in the specific instance and for the purpose given.  

11.5. Good faith
The Parties undertake at all times to do all such things, perform all such actions and take all such steps and to procure the doing of all such things, the performance of all such actions and the taking of all such steps as may be open to them and necessary for or incidental to the putting into effect of or maintenance of the terms, conditions and/or import of this NDA.  Furthermore, [INSERT] shall at all times during the term of this NDA behave ethically and observe the principles of good faith towards SANBS in the performance of its obligations in terms of this NDA.
11.6. Provisions severable

All provisions and the various clauses of this NDA are, notwithstanding the manner in which they have been grouped together or linked grammatically, severable from each other.  Any provision or clause of this NDA which is or becomes unenforceable in any jurisdiction, whether due to voidness, invalidity, illegality, unlawfulness or for any other reason whatever, shall, in such jurisdiction only and only to the extent that it is so unenforceable, be treated as pro non scripto and the remaining provisions and clauses of this NDA shall remain of full force and effect. The Parties declare that it is their intention that this NDA would be executed without such unenforceable provision if they were aware of such unenforceability at the time of execution hereof.

11.7. Continuing effectiveness of certain provisions

The expiration or termination of this NDA shall not affect such of the provisions of this NDA as expressly provide that they will operate after any such expiration or termination or which of necessity must continue to have effect after such expiration or termination, notwithstanding that the clauses themselves do not expressly provide for this.

11.8. No cession and assignment

Neither this NDA nor any part, share or interest herein nor any rights or obligations hereunder may be ceded, delegated or assigned by either Party without the prior signed written consent of the other, which consent may not be unreasonably withheld or delayed.  In the event that a Party consents in writing to an assignment, novation or transfer of rights or obligations under this NDA, the assigning Party and the assignee shall be jointly and severally liable for compliance with all confidentiality and restricted use obligations related to the interests assigned.
12. Costs
Except as otherwise specifically provided herein, each Party will bear and pay its own legal costs and expenses of and incidental to the negotiation, drafting, preparation and implementation of this NDA.
13. Signature 
13.1. This NDA may be executed in counterparts, each of which shall be deemed an original, and all of which together shall constitute one and the same NDA as at the date of signature of the Party last signing one of the counterparts.

13.2. The persons signing this NDA in a representative capacity warrant their authority to do so.
13.3. Each Party represents and warrants that it has the authority necessary to enter into this NDA and to do all things necessary to procure the fulfilment of its obligations in terms of this NDA.
SIGNED at _________________________ on ______________________________ 20______
For and on behalf of SANBS






_______________________________________







Signature







_______________________________________







Name of Signatory







_______________________________________







Designation of Signatory

SIGNED at _________________________ on ______________________________ 20_______
For and on behalf of [INSERT]






_______________________________________







Signature







_______________________________________







Name of Signatory







_______________________________________







Designation of Signatory
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