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Regisiration No. 2000/026370/08.




SERVICES AGREEMENT

between

South African National Blood Service NPC

(hereinafter referred to as SANBS)

and

___________________________________________________________________________________

(hereinafter referred to as the Service Provider)

Part A – Schedule of Contract Details

This Agreement is entered into by:

	SANBS Details

	Full Name
	South African National Blood Service NPC

	Registration Number
	2000/026390/08

	Domicilium 
	Physical Address: 1 Constantia Boulevard, Constantia Kloof, Roodepoort, 1709

	
	Email Address: [INSERT]

	
	Attention / Contact person: [INSERT]

	
	Tel No: [INSERT]


and

	Service Provider’s Details

	Full Name
	[INSERT]

	Registration Number
	[INSERT]

	Domicilium 
	Physical Address: 
	[INSERT]

	
	Email Address: 
	[INSERT]

	
	Attention / Contact person: 
	[INSERT]

	
	Tel No: 
	[INSERT]

	VAT Registration Number
	[INSERT]

	Service Provider Banking Details
	Bank 
	[INSERT]

	
	Branch
	[INSERT]

	
	Branch Code
	[INSERT]

	
	Account Holder
	[INSERT]

	
	Account No.
	[INSERT]


Introduction
A. SANBS has a requirement for the Services.
B. The Service Provider is an expert in the provision of such Services and has represented to SANBS that it has the necessary expertise, personnel, certifications and skills required to deliver the Services.
C. SANBS hereby appoints the Service Provider to render the Services to it from the Commencement Date, on a [non-exclusive/exclusive] basis, which appointment the Service Provider accepts.

D. The Services rendered by the Service Provider are governed by and subject to the terms and conditions of this Agreement.

E. It is specifically acknowledged and agreed that this Agreement comprises of this Part A (Schedule of Contract Details) as read together with Part B (Terms and Conditions).  In the event of a conflict between the terms of this Part A (Schedule of Contract Details) and the terms of Part B (Terms and Conditions), the terms of Part B (Terms and Conditions) shall prevail unless specifically stated otherwise.
Further particulars

1. Services: As stipulated in Annexure A to this Part A (Schedule of Contract Details).
2. Premises where Services are to be provided (if not provided remotely): The SANBS head office located at 1 Constantia Boulevard, Constantia Kloof Roodepoort or such other premises as SANBS may designate in writing from time to time.
3. Service Hours (if applicable): Between 08h00 and 16h00, Monday to Friday, excluding official public holidays in the Republic of South Africa.
4. Commencement Date: [INSERT]
5. Termination Date: [INSERT]
6. Fees: As stipulated in Annexure B to this Part A (Schedule of Contract Details).
Signed at _________________________________ on the __________ day of _________________ 20 _____.

For and on behalf of

South African National Blood Service NPC
____________________________

Name: 
Capacity: 

Who warrants authority

Signed at ________________________________ on the __________ day of __________________ 20 _____.

For and on behalf of

Service Provider
____________________________

Name: 
Capacity: 

Who warrants authority

Part A, Annexure A – Services, Service specific terms and agreed deviations from Part B
1. Definitions
1.1. For the purposes of this Annexure A to Part A (Schedule of Contract Details) and otherwise in this Agreement, it is agreed that the following additional terms shall bear the meaning ascribed to same below:

1.1.1. "Documentation" means all documentation that SANBS would reasonably require to be provided by the Service Provider in order to make use of the Services and Deliverables contemplated in this Agreement and includes, but is not limited to, all materials, documents, drawings, specifications, technical manuals, user manuals, plans, flow diagrams, file descriptions and other written information that describes the function and use of the Services and/or Deliverables;
1.1.2. [INSERT]
2. Services
2.1. With effect from the Commencement Date, the Service Provider will provide the following Services to SANBS:

2.1.1. [INSERT]
2.2. In providing the Services listed in clause 2.1 above, the Service Provider shall perform the following key activities and shall deliver the following Deliverables during the phases outlined below:

2.2.1. [INSERT PHASE] ([INSERT DATE] – [INSERT DATE])
2.2.1.1. [INSERT PHASE DESCRIPTION]
2.2.1.1.1. [INSERT KEY ACTIVITIES].
2.3. The Service Provider will, if applicable, ensure that it delivers to SANBS, as part of the Services, all necessary Documentation.
3. Service Levels
3.1. [INSERT]
4. Service Penalties
4.1. [INSERT]
4.2. Service penalties will be measured and paid in accordance with the provisions stipulated above.  Wherever possible, a service penalty will be reflected as a credit on the Service Provider’s next invoice to SANBS.  Where this is not possible, such service penalty will be paid to SANBS by way of electronic funds transfer, free of deduction or set off, by no later than 10 days after due demand therefor and into the bank account nominated by SANBS in writing for these purposes.
4.3. Any dispute between the Parties regarding service penalties shall be resolved in accordance with the provisions of clause 24 of Part B (Terms and Conditions).
5. Key Personnel
5.1. The Parties acknowledge that SANBS has been induced to enter into this Agreement by virtue of the fact that the following person/s (Key Person/s) will be involved in the provision of the Services:

5.1.1. [INSERT NAME OF KEY PERSON AND DESIGNATION]; 

5.1.2. [INSERT NAME OF KEY PERSON AND DESIGNATION],

5.2. The Service Provider must take all reasonable steps to retain the Key Person/s as its employee/s.  The Service Provider may not, without the prior written consent of SANBS, substitute the Key Person/s.

5.3. In the case of termination of a Key Person’s employment or contract with the Service Provider or the death or incapacity of a Key Person:

5.3.1. the Service Provider shall, no later than three business days after the date on which the relevant Key Person’s employment with the Service Provider ceases, notify SANBS of same and provide SANBS with the details of any proposed replacement person for the Key Person; and

5.3.2. SANBS reserves the right, notwithstanding the proposal of a replacement person for the Key Person, to terminate this Agreement on written notice to the Service Provider in such circumstances.

6. Timesheets
For the duration of this Agreement the Service Provider shall ensure that daily timesheets are completed which accurately record the work carried out by the Service Provider and/or its personnel as well as the duration thereof.  It is expressly acknowledged and agreed by the Parties that the submission by the Service Provider of such duly completed timesheets shall be a prerequisite to SANBS effecting payment to the Service Provider of the Fees.
7. Relationship managers
7.1. Each Party will appoint a relationship manager who will be responsible for the ongoing monitoring and management of the relationship between the Parties and to serve as a link between the Parties. The relationship managers shall:

7.1.1. communicate with each other on an ongoing basis for the duration of this Agreement and ensure that any faulty or unacceptable performances of a Party is brought to the attention of the relevant relationship manager as soon as possible, to enable such Party to take suitable corrective action;

7.1.2. continually review the information exchange requirements of both Parties and agree on the dates for review meetings; and

7.1.3. meet regularly to review the relationship and to provide feedback regarding any specific requirements or issues raised by their respective principals.

7.2. Where either Party requires any specific action or consent in terms of this Agreement, the relationship manager of that Party shall advise the relationship manager of the other Party of such a request; and the relationship manager of the other Party shall take the necessary steps to ensure that the required action is taken or the required consent is given.

7.3. The relationship managers shall provide feedback regarding the relationship to their respective management teams.

8. Meetings
The relationship managers referred to in clause 7 above will meet as often as may be required to review the Services and agree on any necessary steps required to rectify non-compliance with this Agreement. 

9. Performance reports and management
9.1. The Service Provider must provide monthly performance reports to SANBS in a form specified by SANBS.
9.2. Any performance related issues, if not resolved between the relationship managers referred to in clause 7 above, must be escalated to the Senior Manager: Procurement.

10. Incident management
Any incidents must be reported to SANBS within five business days of occurrence and the relationship managers referred to in clause 7 must work together to resolve the problem and put in place measures that ensure that the incident does not happen again.

11. Broad Based Black Economic Empowerment
11.1. The Service Provider warrants that:

11.1.1. as at the Signature Date, its Broad-Based Black Economic Empowerment (“BBBEE”) compliance level is Level [INSERT];

11.1.2. for the duration of this Agreement its BBBEE compliance level shall not drop below the level contemplated in clause 11.1.1; and

11.1.3. it will comply strictly with all of the provisions of the Broad Based Black Economic Empowerment Act, 2003 (“BBBEE Act”).  

11.2. For the purposes of clauses 11.1.1 and 11.1.2 above, the Parties agree that the Service Provider’s BBBEE compliance level must be calculated in accordance with the Codes of Good Practice (“Codes”) published in terms of the BBBEE Act from time to time.

11.3. The Service Provider must inform SANBS in writing if it becomes aware of any breach of any of the warranties contained in clause 11.1 by no later than 5 (five) business days after the date on which it becomes aware of same.  

11.4. The Parties agree that the warranties provided by the Service Provider in clause 11.1 are material and go to the root of this Agreement.  As such, SANBS may immediately terminate this Agreement on written notice to the Service Provider in the event of a breach of any of the warranties contained in clause 11.1.

11.5. The Service Provider shall:

11.5.1. throughout the term of this Agreement, on an on-going and continuous basis, use reasonable endeavours to improve its BBBEE compliance level;

11.5.2. provide SANBS with annual updates on its status in respect of BBBEE compliance and confirmation that it has retained and/or improved its BBBEE compliance level; and

11.5.3. upon written request from SANBS at any time for the duration of this Agreement, provide SANBS with any BBBEE information which SANBS considers relevant to its evaluation of the Service Provider’s:

11.5.3.1. compliance with the warranties contained in clause 11.1;

11.5.3.2. BBBEE compliance level; and/or

11.5.3.3. performance on any elements of the generic scorecard.

11.6. Notwithstanding any other provision of this Agreement to the contrary, the Parties agree that SANBS may amend the BBBEE requirements provided for in this Agreement on written notice to the Service Provider if it is obliged to do so as a consequence of any change in:

11.6.1. the BBBEE Act;

11.6.2. the Codes; and/or

11.6.3. any applicable law.
11.7. In the event that the Service Provider fails to comply with the provisions of this clause 9, the Service Provider will indemnify SANBS in full against any and all Loss or damage (including consequential, indirect or special Loss or damage) of any nature whatsoever and howsoever arising, which SANBS may suffer as a result.  Any amounts payable by the Service Provider to SANBS pursuant to this clause 11.7 shall not be subject to the limitations of liability contained in clause 14 of Part B (Terms and Conditions).
12. Agreed deviations from Part B
12.1. Notwithstanding the provisions of clause [INSERT] of Part B (Terms and Conditions) of this Agreement, the Parties specifically agree that for the purposes of this Agreement that clause shall be deemed to have been amended as follows: [INSERT].

12.2. For the purposes of clause 2 of Part B (Terms and Conditions), the Parties expressly agree that the provisions of this clause 12 shall prevail over any conflicting provision contained in Part B (Terms and Conditions).
Part A, Annexure B – Fees
1. Conditions of payment

SANBS will only pay the Service Provider within 30 days from receipt of the Service Provider’s invoice/statement, subject to the Service Provider complying with all of the other requirements outlined in clause 13 of Part B (Terms and Conditions). 

2. Fee structure/breakdown

2.1. As consideration for the Services, SANBS will pay the Service Provider the following amounts:
[INSERT]
Part B – Terms and Conditions
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1. Definitions and interpretation
1.1. In this Agreement, unless the context indicates a contrary intention, the following words and expressions bear the meanings assigned to them below and cognate expressions bear corresponding meanings:

1.1.1. "AFSA" means the Arbitration Foundation of Southern Africa;

1.1.2. "Agreement" means this services agreement comprising Part A (Schedule of Contract Details) and this Part B (Terms and Conditions) together with any and all schedules and/or annexures hereto and/or thereto;

1.1.3. “Bespoke Intellectual Property” means any copyright that arises or any patentable invention that is created by or on behalf of the Service Provider in the course of this Agreement, which constitutes or forms part of a Deliverable;

1.1.4. “Best Industry Practice” means the exercise of such reasonable skill, care, prudence, efficiency, foresight and timeliness as would be expected from a reasonably and suitably skilled, trained and experienced person engaged in the same type of undertaking and under the same or similar circumstances;

1.1.5. "Causal Event" means –

1.1.5.1. a compromise, scheme of arrangement or composition by the Service Provider with any or all of its creditors; 

1.1.5.2. a cessation, or a reasonable prospect of cessation (as the case may be), of the carrying on of the Service Provider's normal line of business; 

1.1.5.3. the commission of any act or any omission which if it had been done or omitted to be done by a natural person would be an act of insolvency in terms of the Insolvency Act, 1936, whether or not the Service Provider is subject to the laws of the Republic of South Africa;

1.1.5.4. the existence of circumstances which would allow for the Service Provider to be subject to any winding up (whether provisional or final), judicial management, dissolution, or business rescue proceedings (whether voluntary or upon application by a third party) or, in respect of all the foregoing, any analogous arrangements under any law to which the Service Provider is subject regulating the bankruptcy, insolvency, winding up, judicial management, dissolution or rescue of corporate entities; 

1.1.5.5. any disposal by the Service Provider of the whole or the greater part of its undertaking or assets (measured by value), including by way of a merger or amalgamation; and/or 

1.1.5.6. subsequent to the Service Provider signing this Agreement, any person acquiring Control of the Service Provider;

1.1.6. “Change Order” means the report referred to in clause 9 dealing with changes to the Services;

1.1.7. “Commencement Date” means the date specified as such in clause 4 of the further particulars in Part A (Schedule of Contract Details) or, where no such date is specified in the further particulars in Part A (Schedule of Contract Details), the Signature Date;
1.1.8. "Confidential Information" means any records, data or information (including personal information) of any nature, tangible or intangible, oral or in writing and in any format or medium, which is collected, received, processed, stored or transmitted by the Parties in any manner connected with the delivery of the Services hereunder, or data which by its nature or content is identifiable as confidential and/or proprietary to the disclosing party and/or any third party, or which is provided or disclosed in confidence; and which the disclosing party or any person acting on his behalf may disclose or provide to the receiving party or which may come to the knowledge of the receiving party by whatsoever means; 

1.1.9. "Control" shall bear the meaning ascribed thereto in section 2(2) of the Companies Act, 2008; 

1.1.10. “Data Subject” shall bear the meaning ascribed to that term in the POPIA;

1.1.11. “Deliverables” means any work products, equipment and tangible or intangible items including any Bespoke Intellectual Property, Service Provider Intellectual Property or Third-Party Intellectual Property delivered to SANBS by the Service Provider in terms of this Agreement;

1.1.12. “Dispute” means any dispute, disagreement and/or claim between the Parties relating to this Agreement, its contents, its interpretation or otherwise;

1.1.13. "Fees" means the fees payable by SANBS to the Service Provider as compensation for the Services, as contemplated in clause 6 of the further particulars in Part A (Schedule of Contract Details) and as outlined more fully in Annexure B to Part A (Schedule of Contract Details);

1.1.14. “Force Majeure Event” means any act of God (including fire, flood, earthquake, storm, hurricane or other natural disaster) war, invasion, act of foreign enemies, hostilities (regardless of whether war was declared), civil war, rebellion, revolution, insurrection, military or surged power or confiscation, terrorist activities, nationalisation, changes in laws, rules or regulations, government sanction, blockage, embargo, labour dispute, strike, lock out or interruption or failure of electricity or telephone service, unavailability of equipment and materials or other event or incident beyond the reasonable control of the Parties;

1.1.15. "Loss" means all losses, liabilities, costs, expenses, fines, damage, damages and claims, and all related costs and expenses of any nature whatsoever (including, but not limited to, legal fees on the scale as between attorney and own client, tracing and collection charges, costs of investigation and interest);
1.1.16. "Parties" means SANBS and the Service Provider and Party means either one of them, as the context requires;

1.1.17. “Personal Information” shall bear the meaning ascribed to that term in the POPIA;

1.1.18. “POPIA” means the Protection of Personal Information Act, 2013 as amended from time to time;

1.1.19. "Premises" means the premises at or to which the Services will be provided, as stipulated in clause 2 of the further particulars in Part A (Schedule of Contract Details);

1.1.20. “Privacy and Data Protection Provisions” means the eight conditions for the lawful Processing of Personal Information set out in Chapter 3 of the POPIA;

1.1.21. “Processing” shall bear the meaning ascribed to that term in the POPIA;

1.1.22. “Regulator” shall bear the meaning ascribed to that term in the POPIA;

1.1.23. "SANBS" means the South African National Blood Service NPC, registration number 2000/026390/08, a non-profit organisation duly incorporated in accordance with the laws of the Republic of South Africa;

1.1.24. “SANBS Intellectual Property” means any form of intellectual property recognised and protected under law which belongs to SANBS;

1.1.25. "Services" means the services to be provided by the Service Provider to SANBS as contemplated in clause 1 of the further particulars in Part A (Schedule of Contract Details) and as detailed more fully in Annexure A to Part A (Schedule of Contract Details);
1.1.26. "Service Hours" means the hours during which the Services are to be provided, as stipulated in clause 3 of the further particulars in Part A (Schedule of Contract Details); 

1.1.27. "Service Provider" means the party referred to as such in Part A (Schedule of Contract Details);

1.1.28. “Service Provider Intellectual Property” means any form of intellectual property recognised and protected under law which belongs to the Service Provider;

1.1.29. “Signature Date” means the date of signature of this Agreement by the Party last signing; 

1.1.30. “Staff” means any natural person who is either an employee, consultant or subcontractor of either Party (including any sub-processor), and where the context requires, employees, consultants and subcontractors of a subcontractor (including any sub-processor); 

1.1.31. “Termination Date” means the date specified as such in clause 5 of the further particulars in Part A (Schedule of Contract Details); 
1.1.32. “Third-Party Intellectual Property” means any form of intellectual property recognised and protected under law which belongs to a third party and is used in the Services; and
1.1.33. “VAT” shall mean value-added tax, chargeable under the Value Added Tax Act, 1991.
1.2. Any reference in this Agreement to-

1.2.1. any gender includes the other genders;

1.2.2. a natural person includes a juristic person and vice versa;

1.2.3. the singular includes the plural and vice versa; 

1.2.4. a Party includes a reference to that Party’s successors in title and assigns allowed at law; 

1.2.5. “business hours” shall be construed as being the hours between 08h00 and 16h00 on any business day.  Any reference to time shall be based upon South African standard time; (utc +2)

1.2.6. “days” shall be construed as calendar days unless qualified by the word “business”, in which instance a “business day” will be any day other than a Saturday, Sunday or public holiday as gazetted by the government of the Republic of South Africa from time to time;

1.2.7. “months” or “years” shall be construed as calendar months or years, as the case may be;

1.2.8. “laws” means all South African constitutions; statutes; regulations; by-laws; codes; ordinances; decrees; rules; judicial, arbitral, administrative, ministerial, departmental or regulatory judgements, orders, decisions, rulings, or awards; policies; voluntary restraints; guidelines; directives; compliance notices; abatement notices; agreements with, requirements of, or instructions by any governmental body; and the common law, and “law” shall have a similar meaning; and

1.2.9. “person” means any person, company, close corporation, trust, partnership or other entity whether or not having separate legal personality.

1.3. The headings of the clauses in this Agreement are for reference purposes only and shall not be taken into consideration in the interpretation thereof.

1.4. The words “include” and “including” mean “include without limitation” and “including without limitation”. The use of the words “include” and “including” followed by a specific example or examples shall not be construed as limiting the meaning of the general wording preceding it.

1.5. Any substantive provision, conferring rights or imposing obligations on a Party and appearing in any of the definitions in this clause 1 or elsewhere in this Agreement, shall be given effect to as if it were a substantive provision in the body of the Agreement.

1.6. Words and expressions defined in any clause shall, unless the application of any such word or expression is specifically limited to that clause, bear the meaning assigned to such word or expression throughout this Agreement.

1.7. Unless otherwise provided, defined terms appearing in this Agreement in title case shall be given their meaning as defined, while the same terms appearing in lower case shall be interpreted in accordance with their plain English meaning.

1.8. A reference to any statutory enactment shall be construed as a reference to that enactment as at the Signature Date and as amended or substituted from time to time.

1.9. Unless specifically otherwise provided, any number of days prescribed shall be determined by excluding the first and including the last day or, where the last day falls on a day that is not a business day, the succeeding business day.

1.10. If the due date for performance of any obligation in terms of this Agreement is a day which is not a business day then (unless otherwise stipulated) the due date for performance of the relevant obligation shall be the immediately preceding business day.

1.11. Where figures are referred to in numerals and in words, and there is any conflict between the two, the words shall prevail, unless the context indicates a contrary intention.

1.12. The rule of construction that this Agreement shall be interpreted against the Party responsible for the drafting of this Agreement, shall not apply.

1.13. No provision of this Agreement shall (unless otherwise stipulated) constitute a stipulation for the benefit of any person (stipulatio alteri) who is not a Party to this Agreement.

1.14. The use of any expression in this Agreement covering a process available under South African law, such as winding-up, shall, if either of the Parties to this Agreement is subject to the law of any other jurisdiction, be construed as including any equivalent or analogous proceedings under the law of such other jurisdiction.

1.15. Any reference in this Agreement to “this agreement” or any other agreement or document shall be construed as a reference to this Agreement or, as the case may be, such other agreement or document, as amended, varied novated or supplemented from time to time.

1.16. In this Agreement the words “clause” or “clauses” and “annexure” or “annexures” refer to clauses of and annexures to this Agreement.

2. Order of precedence

If there is a conflict in meaning between:

2.1. Part A (Schedule of Contract Details) and Part B (Terms and Conditions) the provisions of Part B (Terms and Conditions) shall prevail unless otherwise expressly stated;

2.2. the provisions of any schedule and/or annexure to this Agreement and the provisions of Part A (Schedule of Contract Details) and/or Part B (Terms and Conditions), the provisions of Part A (Schedule of Contract Details) and/or Part B (Terms and Conditions) (as the case may be) will prevail unless the relevant schedule and/or annexure expressly states that it prevails; and/or

2.3. the provisions of any one annexure and/or schedule and the provisions of any other annexure and/or schedule, the annexure and/or schedule with the greater focus on the area of conflict has primacy.

3. Commencement and duration

3.1. This Agreement shall come into effect on the Commencement Date and thereafter shall subsist until the Termination Date, unless:

3.1.1. terminated earlier in accordance with its terms; or

3.1.2. extended beyond the Termination Date by written agreement between the Parties reached prior to the original Termination Date.
3.2. This Agreement may be terminated by SANBS at any time on 30 (thirty) days’ prior written notice to the Service Provider.
3.3. The Parties shall be permitted to renew this Agreement for such further period(s) and on such further terms as may be agreed between them in writing prior to the Termination Date.
4. Relationship
The relationship of the Parties in terms of this Agreement shall be that of independent contractors. No partnership or joint venture is hereby created between SANBS and the Service Provider. Neither Party shall be entitled to bind the credit of the other.  Save as specifically herein contemplated, the Service Provider shall have no authority to assume any obligation of any kind on behalf of SANBS or to bind or commit SANBS in any way.
5. No exclusivity

The Service Provider specifically acknowledges and agrees that this Agreement does not establish an exclusive arrangement and that SANBS is entitled to engage any one and/or more other third party/ies to provide all or any of the Services and/or any other services which are similar to the Services.
6. Services

6.1. The Services which the Service Provider has agreed to provide to SANBS are set out in Annexure A of Part A (Schedule of Contract Details).

6.2. Commencing on the Commencement Date, the Services will be performed by the Service Provider at the Premises or remotely (where applicable).  

6.3. SANBS may increase or reduce the Services to be performed by the Service Provider at any time through a Change Order.  

6.4. The Service Provider will use adequate numbers of appropriately skilled, qualified and experienced personnel, and all equipment, assets and other resources necessary to provide the Services in accordance with the provisions of this Agreement. 

6.5. The Service Provider will throughout the period of the Agreement consider the requirements of SANBS and apply its expertise to ensure that it renders the Services in a manner which, in its expert judgement, meets the needs of SANBS. 

6.6. If the changing requirements of the Services or SANBS necessitate a change in the Services this will be dealt with in terms of a Change Order. 

6.7. Unless otherwise agreed between the Parties, the Services will be performed:

6.7.1. during Service Hours, provided that if the Services are services which, by their nature, are not limited to being rendered during Service Hours only, the Service Provider warrants that such Services shall be delivered as and when required; 

6.7.2. at or to the Premises (unless capable of being provided remotely); and 

6.7.3. in accordance with this Agreement. 

6.8. Where the performance of the Services requires the Service Provider to liaise or cooperate with SANBS’ personnel or other contractors rendering services to SANBS, the Service Provider must give its full cooperation and deal with all such persons in a professional and courteous manner.  SANBS will procure the cooperation of its personnel and other contractors in their interactions with the Service Provider.

7. Service levels and service penalties 
7.1. The Parties agree that where service levels and/or service penalties apply, these are set out in Annexure A of Part A (Schedule of Contract Details).

7.2. Any amendments to the service levels and/or service penalties stipulated in Annexure A of Part A (Schedule of Contract Details) (if any) shall be reduced to writing and signed by both Parties prior to becoming effective.

8. Time of the essence

Time is of the essence in the performance of the Services.

9. Change Orders

9.1. Either Party may propose changes to the scope or execution of the Services, but no proposed changes shall come into effect until a relevant Change Order has been signed by both parties.  The Services may only be changed once the process in this clause 9 is complete. 

9.2. If:

9.2.1. SANBS wishes to make a change to the Services:

9.2.1.1. it shall notify the Service Provider of such fact in writing, providing as much detail as is reasonably necessary to enable the Service Provider to prepare the draft Change Order; and

9.2.1.2. the Service Provider shall, within 5 (five) business days of receiving SANBS’ written notification in terms of clause 9.2.1.1, provide a draft Change Order to SANBS, which must include the following: 

9.2.1.2.1. a description of the proposed change or new Services;

9.2.1.2.2. the timing of the implementation of the proposed change or new Services;

9.2.1.2.3. the cost impact;

9.2.1.2.4. the human resources impact;

9.2.1.2.5. the impact which the proposed change or new Services will have on existing Services including ways in which the impact will be ameliorated, if applicable; and

9.2.1.2.6. any other considerations of relevance to the proposed change or addition of new Services; or

9.2.2. the Service Provider wishes to make a change to the Services, it shall provide a draft Change Order to SANBS for consideration which draft Change Order must include the information referred to in clause 9.2.1.2.  In this regard, the Parties agree that if the Service Provider submits a draft Change Order to SANBS in accordance with the provisions of this clause in order to ensure compliance with any applicable safety or regulatory requirements, provided that such changes do not affect the nature, scope of or Fees for the Services, SANBS will not unreasonably withhold or delay its consent to such Change Order.

9.3. SANBS will consider in good faith any proposed Change Orders received by it pursuant to the provisions of clause 9.2 and revert to the Service Provider in writing within 15 (fifteen) days of receipt thereof, either accepting or rejecting it or requesting amendments.  If required by SANBS, the Parties will discuss the proposed Change Order in good faith with a view to agreeing amendments.

9.4. If the Change Order is agreed, it will be signed by the authorised representatives of both Parties and the change to the existing Services or the new Services will be implemented in accordance with the Change Order.  If the Parties are unable to agree a Change Order, either Party may require the disagreement to be dealt with in accordance with clause 24. In the absence of a duly signed Change Order, no changes to the Services or no new Services may be implemented and no claims for payment for new or amended Services may be made.  Signed Change Orders form part of this Agreement. 

9.5. Each Change Order will be given a sequential number commencing with Change Order 1.

10. Deliverables

10.1. Deliverables must be delivered to SANBS on the dates agreed between the Parties for such delivery. 

10.2. Once delivered, the Deliverables are owned by SANBS.  To the extent that any of the Deliverables contain Service Provider Intellectual Property or Third-Party Intellectual Property, clause 17 applies.

11. Subcontractors

11.1. The Service Provider shall not be entitled to sub-contract any component of the Services contemplated in this Agreement without SANBS’ prior written consent
11.2. Notwithstanding that SANBS may consent to the subcontracting of certain of the Services, the Service Provider shall nevertheless at all times remain responsible and liable to SANBS for the fulfilment of such sub-contracted Services and any subcontracting shall not absolve the Service Provider from complying with its obligations in terms of this Agreement or from its responsibility hereunder.  The Service Provider shall furthermore be liable for the actions or omissions of its subcontractors as if those actions or omissions were those of the Service Provider itself.

11.3. If SANBS learns that any of the Service Provider’s subcontractors are incapable of performing the tasks assigned to them or acts in a manner inconsistent with the obligations of the Service Provider, then SANBS will inform the Service Provider in writing.  The Service Provider will have 5 (five) business days within which to remedy the cause for complaint failing which the subcontractor must be removed from the rendering of the Services permanently.  The Service Provider will perform the previously subcontracted Services directly or appoint a replacement subcontractor.  This clause 11 also applies to all replacement subcontractors.
12. Governance, meetings and reports

12.1. The Parties will establish a governance structure to facilitate their liaison with respect to the Services.  The governance structure will reflect the needs of the Services and may be revised from time to time by written agreement between the Parties when appropriate to the requirements of the Services.  Notwithstanding the above, unless and until such time as the Parties have established a formal governance structure, each Party will appoint a senior representative with knowledge of the Services and decision making authority for liaison purposes in connection with this Agreement and the Services.  The Parties will provide each other with the names and contact details of such representatives as soon as reasonably possible after the Signature Date. Either Party shall be permitted to change its representative for the purposes of this clause upon written notice to the other Party.

12.2. The Service Provider shall attend any and all meetings in connection with the Services at which the Service Provider’s attendance is required by SANBS whether such meetings are scheduled or convened on an ad hoc basis. The Service Provider shall also compile and deliver to SANBS the reports required by SANBS in relation to the Services and outlined in Annexure A to Part A (Schedule of Contract Details) of this Agreement, whether such reports are required on a regular or ad hoc basis.

12.3. In addition to what is stated in clause 12.2 above, the Service Provider must furthermore give monthly reports to SANBS regarding:

12.3.1. the status of all Services being delivered;

12.3.2. resource utilisation; and

12.3.3. issues or potential issues experienced or identified in the Services and proposed plans to mitigate or remedy these.

12.4. The Service Provider will clarify any of the reports in clause 12.3 at no additional cost when reasonably requested to do so by SANBS in writing.

12.5. SANBS may request reports in addition to those stated in clause 12.3 in writing.

12.6. Reports will be provided in a format reasonably acceptable to SANBS.

13. Fees, invoicing and payment
13.1. As consideration for the provision of the Services, SANBS shall effect payment to the Service Provider of the Fees.

13.2. Save where otherwise expressly stated to the contrary, all Fees detailed in this Agreement are exclusive of VAT or any other tax (excluding income tax), levy or import duty payable by the Service Provider in connection therewith.

13.3. Unless otherwise agreed between the Parties in writing, the Fees are all-inclusive and SANBS shall not be under any obligation to effect payment of any other amounts whatsoever to the Service Provider in respect of the Services.

13.4. Payment of the Service Provider’s invoices or statement shall be made by SANBS within 30 (thirty) days of receipt thereof by SANBS, subject to:

13.4.1. such invoices being complete and correct valid tax invoices; and

13.4.2. such invoices being submitted together with all applicable and relevant supporting documentation including, but not limited to, any proofs of delivery, signed acceptance forms and/or timesheets (if applicable).

13.5. All payments will be made by way of electronic funds transfer into the Service Provider’s bank account as detailed Part A (Schedule of Contract Details) or such other bank account as the Service Provider may nominate for these purposes from time to time.
13.6. SANBS may withhold payment of any amounts that it disputes in good faith, prior to the due date for payment. The Parties agree that they will endeavour to resolve the dispute within 10 (ten) business days of same first being reported. The failure of SANBS to pay a disputed invoice, or to pay the disputed part of an invoice, shall not constitute a breach or default by SANBS.  Should the Parties be unable to resolve the dispute within the aforementioned 10 business day period, the dispute will be resolved in accordance with the provisions of clause 24 of this Agreement. 

14. Indemnity and limitation of liability 
14.1. SANBS shall have no obligations and/or responsibilities of any nature whatsoever to and in respect of any contractors appointed by the Service Provider to assist it in providing the Services and /or other third parties and the Service Provider hereby indemnifies SANBS and its Staff in full against any claims whatsoever and howsoever arising out of this Agreement brought by such persons.

14.2. Unless otherwise agreed between the Parties in writing, each Party’s total liability to the other shall be limited, in the aggregate, to an amount equal 100% (one hundred percent) the total Fees paid and/or payable to the Service Provider in terms of this Agreement. 

14.3. In no event will either Party be liable to the other for any indirect, special or consequential damages, arising out of or relating to its breach of the Agreement.

14.4. The limitations of liability set forth in clauses 14.1 and 14.2 shall not apply with respect to Losses:

14.4.1. occasioned by the fraud, wilful misconduct or gross negligence of the Party;

14.4.2. that are the subject of indemnification under this Agreement;

14.4.3. occasioned by a breach or violation of any applicable law by the Party;

14.4.4. occasioned by the Party’s breach of its confidentiality or data privacy and protection of personal information obligations in terms of this Agreement;

14.4.5. which are caused by the Party’s breach of the other Party’s or any Third Party’s Intellectual Property rights;

14.4.6. arising from a breach by the Party of any warranties provided under this Agreement;

14.4.7. associated with the Party being the cause of any damage to the other Party’s property;

14.4.8. in respect of any liability for death or personal injury resulting from the Party’s wilful and / or grossly negligent act; and/or
14.4.9. in respect of any liability that cannot be excluded in terms of any applicable law.

15. Confidentiality
15.1. A Party which receives Confidential Information (“the Receiving Party”) from the other Party (“the Disclosing Party”) shall treat and hold it as confidential. 

15.2. The Receiving Party undertakes and agrees that in order to protect the proprietary interests of the Disclosing Party in and to its Confidential Information, The Receiving Party will not at any time without the prior written consent of the Disclosing Party, whether during the currency of this Agreement or at any time thereafter, either use any Confidential Information of the Disclosing Party or directly or indirectly divulge or disclose any Confidential Information of the Disclosing Party to third parties.

15.3. Confidential Information which has or will come into the possession of the Receiving Party will be and will at all times remain the sole and absolute property of the Disclosing Party, and the Receiving Party shall acquire no right, title or interest therein save as otherwise expressly agreed between the Parties in writing. 

15.4. The aforegoing obligations will not apply to any information which – 

15.4.1. is lawfully in the public domain at the time of disclosure to the Receiving Party;

15.4.2. subsequently becomes lawfully part of the public domain by publication or otherwise;

15.4.3. subsequently becomes available to the Receiving Party from a source other than the Disclosing Party which is lawfully entitled without any restriction on disclosure to disclose such Confidential Information to the Receiving Party; or 

15.4.4. is disclosed pursuant to requirement or request by operation of law, regulation of court order.

15.5. The Disclosing Party may at any time on written request to the Receiving Party, require that the Receiving Party immediately return to the Disclosing Party any Confidential Information and may, in addition, require that the Receiving Party furnish a written statement to the effect that upon such return, it has not retained in its possession or under its control, either directly or indirectly, any such Confidential Information or material.  Alternatively, the Receiving Party shall, as and when required by the Disclosing Party on written request to the Receiving Party, destroy all such Confidential Information and material and furnish the Disclosing Party with a written statement to the effect that the same has been destroyed. The Receiving Party shall comply with any request in terms of this clause 15.5 within 7 (seven) days of receipt of such request.

16. Protection of Personal Information
16.1. The Service Provider warrants that it will at all times and in every respect comply with the provisions of POPIA and will, in its Processing of Personal Information relating to any Data Subject, comply with the Privacy and Data Protection Provisions contained in POPIA, with which provisions the Service Provider is, as at the Signature Date, fully acquainted.

16.2. Clauses 16.3 to 16.9 apply to the extent that the Service Provider Processes Personal Information of SANBS and/or third parties on behalf of SANBS. 

16.3. The Service Provider must:

16.3.1. only Process Personal Information of SANBS and Personal Information of third parties that is being Processed by SANBS, with SANBS’ knowledge or authorisation;

16.3.2. only Process Personal Information of SANBS and Personal Information of third parties that is being Processed by SANBS to the extent that such Processing is strictly required for the purposes of rendering the Services in accordance with the provisions of this Agreement;

16.3.3. treat Personal Information which comes to its knowledge as confidential; and 

16.3.4. not disclose the Personal Information unless required by law or in the course of the proper performance of the Service Provider’s duties.

16.4. The Service Provider must secure the integrity and confidentiality of Personal Information of SANBS and Personal Information of third parties that is Processed on behalf of SANBS by taking appropriate, reasonable technical and organisation measures to prevent loss of, damage to or unauthorised destruction of Personal Information and unlawful access to or Processing of Personal Information.

16.5. The Service Provider must take reasonable measures to:

16.5.1. identify all reasonably foreseeable internal and external risks to Personal Information in its possession or under its control;

16.5.2. establish and maintain appropriate safeguards against the risks identified;

16.5.3. regularly verify that the safeguards are effectively implemented; and

16.5.4. ensure that the safeguards are continually updated in response to new risks or deficiencies in previously implemented safeguards.

16.6. The Service Provider must have due regard to generally accepted information security practices and procedures which may apply to it generally or which are required in terms of specific industry or professional rules or regulations which apply to SANBS.

16.7. The Service Provider must notify SANBS immediately where there are reasonable grounds to believe that Personal Information has been accessed or acquired by any unauthorised person.  If requested by SANBS in writing, the Service Provider shall develop and implement an appropriate incident reporting process for the notification of incidents where Personal Information has been or is suspected of having been accessed or acquired by any unauthorised person.  The aforementioned incident reporting process shall be delivered by the Service Provider to SANBS by no later than ten business days after the date on which the Service Provider received SANBS’ written notification requesting such process to be developed.

16.8. The Service Provider must assist SANBS, at its own cost, with any investigation or notice to the Regulator or Data Subjects that SANBS may make with regards to Personal Information being accessed or acquired by any unauthorised person or a compromise in the Service Provider’s security safeguards as set out in clauses 16.5 to 16.7.

16.9. The Service Provider must, at the direction and request of SANBS, assist SANBS in responding to any directions by the Regulator to publicise any compromise to the integrity or confidentiality of Personal Information.  This includes the Service Provider assisting SANBS to make public announcements if required.

16.10. The Service Provider hereby indemnifies SANBS against any civil or criminal action or administrative fine or other penalty or loss as a result of the Service Provider’s breach of this clause16.  Any amounts payable by the Service Provider to SANBS pursuant to this clause shall not be subject to the limitations of liability contained in clause 14.

17. Intellectual Property Rights
17.1. SANBS Intellectual Property

17.1.1. SANBS and its licensors retain all rights, interests and ownership in the SANBS Intellectual Property, save as stated in this Agreement.  

17.1.2. The Service Provider may have access to and use of such SANBS Intellectual Property as is necessary for performance of the Services, solely for the purpose of performing the Services.

17.2. Service Provider Intellectual Property

17.2.1. The Service Provider retains all rights and interests in the Service Provider Intellectual Property save as stated in this Agreement.  

17.2.2. Service Provider Intellectual Property must be original or novel and not infringing of any third parties’ rights. 

17.2.3. The Service Provider grants to SANBS a perpetual, irrevocable royalty-free, non-transferable licence to use, and to permit its contractors to use, any Service Provider Intellectual Property embedded or incorporated in a Deliverable.  This licence extends to other Service Provider Intellectual Property made available to SANBS under this Agreement where the Service Provider does not ordinarily require a specific licence agreement to be concluded in respect thereof or a fee to be paid for such licence.  SANBS may use, and permit its contractors to use, the Service Provider Intellectual Property solely for SANBS’ internal business purposes.  This clause will survive termination of any other terms of this Agreement.

17.2.4. In no event will the Service Provider be precluded from independently developing for itself, or for others, materials which are competitive with, or similar to, the Deliverables, provided that no proprietary or Confidential Information of SANBS is used or disclosed.  In addition, the Service Provider is free to use its general knowledge, skills and experience, and any ideas, concepts, know-how, formats, templates, methodologies and techniques that are acquired or used in the course of providing the Services.

17.3. Bespoke Intellectual Property

17.3.1. All Bespoke Intellectual Property will be the property of SANBS.  The Service Provider will irrevocably transfer all of its rights and interest in all Bespoke Intellectual Property arising in the course of this Agreement to SANBS upon its development.  The Service Provider must, at SANBS’ request and expense, do all things and sign all documents required to transfer the Bespoke Intellectual Property to SANBS or any successor in title.  No compensation in addition to its payment under this Agreement will be paid to the Service Provider for the transfer of Bespoke Intellectual Property.  

17.3.2. If any patentable Bespoke Intellectual Property is developed during the course of the Services, the Service Provider must immediately notify SANBS in order that SANBS may register a patent, alternatively if the Service Provider registers a patent it will transfer the patent to SANBS forthwith upon demand.

17.3.3. The Service Provider must be competent to transfer the Bespoke Intellectual Property to SANBS.

17.3.4. The Service Provider must do all things necessary and sign all documents necessary to:

17.3.4.1. assist SANBS or any successor in title in registering or otherwise protecting any Bespoke Intellectual Property transferred to SANBS in terms of this Agreement; and

17.3.4.2. prove the subsistence of any Bespoke Intellectual Property for the purpose of enforcement and protection of the Bespoke Intellectual Property.

17.4. Third-Party Intellectual Property

17.4.1. If the Service Provider uses any Third-Party Intellectual Property to provide the Services it must have the right to do so. 

17.4.2. If Third-Party Intellectual Property must be used by SANBS or any person contracted by it, then unless it is open-source software it may only be used in the Services if the third party grants a licence to SANBS:

17.4.2.1. to use and adapt the Third-Party Intellectual Property; and

17.4.2.2. to permit its contractors to use and adapt the Third-Party Intellectual Property, for SANBS’ internal purposes on terms acceptable to SANBS.  The obligation to procure the abovementioned licence will be the Service Provider’s.  
17.4.3. The Service Provider will indemnify SANBS against any Losses caused by its breach of clauses 17.4.1 and 17.4.2 and at its own cost take all steps necessary to rectify the breach upon the demand of SANBS.  
17.5. Contracts with subcontractors
17.5.1. The Service Provider must ensure that its contracts with its subcontractors include written:
17.5.1.1. warranties that all Bespoke Intellectual Property created by the subcontractor is original and does not infringe the intellectual property rights of any third party; 
17.5.1.2. transfers to the Service Provider of all individual rights and interest in Bespoke Intellectual Property created by the subcontractor or acquired by it in terms of clause 17.5.1.3; and
17.5.1.3. obligations to ensure that the subcontractors acquire all rights and interests in any Bespoke Intellectual Property arising or created by any further subcontractors engaged in the Services. 
17.5.2. The Service Provider will indemnify SANBS against any Losses caused by its breach of clause 17.5.1 and at its own cost take all steps necessary to rectify the breach upon the demand of SANBS.
17.6. Waiver of personality and moral rights

The Service Provider waives all personality and moral rights in Bespoke Intellectual Property transferred to SANBS pursuant to this Agreement.

18. Bribery, Corruption and Anti-Collusion

18.1. The Service Provider, its directors, officers, employees, representatives, professional advisers, contractors, sub-contractors and other related persons (as defined in Section 2 of the Companies Act 71 of 2008) shall not –

18.1.1. offer, give or agree to give any person in the service of SANBS, or any other person indirectly or directly associated with this Agreement any gift or consideration of any kind as an inducement or reward for performing, or for having performed, any act in relation to the obtaining or execution of this Agreement or for showing or having shown, favour or disfavour to any person in relation to this Agreement or any other agreement with SANBS; 

18.1.2. enter into this Agreement or any other agreement with SANBS in connection with which commission has been paid or agreed to be paid by it or on its behalf, or to its knowledge, unless before the Agreement is executed particulars of any such commission and of the terms and conditions of any agreement for the payment thereof have been disclosed in writing to SANBS and the written approval of SANBS has been obtained; and/or

18.1.3. collude with any other party or anyone who is in the service of SANBS for the purpose of entering into this Agreement.

18.2. The Service Provider agrees to keep accurate, full, and complete records that support the payments due under this Agreement and grants SANBS the right to inspect all of such records (including without limitation financial statements, the general ledger, all journals and registers and all supporting business records of the transactions identified on such records and relating to this Agreement) upon request.

18.3. In the event that the Service Provider breaches this clause 18 in any manner whatsoever, this Agreement may be terminated by SANBS on written notice to the Service Provider.  In such circumstances, any obligations of SANBS to make any further payments under the Agreement shall be deemed to be immediately null and void.

18.4. For the purposes of clause 18.3 above it is agreed that the Service Provider shall be deemed to have breached this Agreement if it is found that gifts and favours (for example business transactions/terms/conditions that are not freely available to the public, entertainment, gifts or otherwise) were given by the Service Provider, or any of its Staff to any officer or employee of SANBS (or family member of such officer or employee of SANBS) with a view toward securing the Agreement or securing the favourable treatment or terms by or from SANBS.

18.5. The Service Provider shall indemnify and hold SANBS harmless from and against any and all Losses of any nature whatsoever and howsoever arising incurred in connection with or arising from the breach by the Service Provider or any of its Staff of the provisions of this clause 18 and/or a failure by the Service Provider or any of its Staff to comply with the obligation of any anti-corruption legislation which is applicable to them in any jurisdiction.  The indemnity contemplated in this clause shall not be subject to the limitations of liability contained in clause 14.

19. Ethics

19.1. The Service Provider is obliged to behave ethically at all times during the continuation of this Agreement and, in the context of its activity for SANBS, to adhere to the principles of moral and professional behaviour enshrined in SANBS’ Code of Ethics (hereinafter referred to as the “Code of Ethics”), a copy of which is available from SANBS on request.

19.2. The Service Provider warrants and undertakes that it and its Staff will comply strictly with the provisions of the Code of Ethics during the fulfilment of their obligations arising out of or in connection with this Agreement.

19.3. Notwithstanding that the Service Provider is bound by the Code of Ethics as aforesaid, it is agreed that SANBS is entitled to unilaterally change the wording of the Code of Ethics from time to time and any such change shall not require an amendment to this Agreement to be prepared. Any amendments made by SANBS to the Code of Ethics shall become immediately binding upon the Service Provider.

19.4. The Service Provider agrees to keep abreast of changes to the Code of Ethics and to familiarise itself with the most up to date version of same at all times.

20. Service Provider Warranties
20.1. The Service Provider warrants that –

20.1.1. it is an expert in providing the Services and is capable of providing the Services as required by this Agreement;

20.1.2. the Services will comply in all respects with the technical and functional Specifications thereof as set out in Annexure A to Part A (Schedule of Contract Details) of this Agreement at all times;

20.1.3. it shall attend to its obligations in terms of this Agreement in a professional and diligent manner, in accordance with the provisions of this Agreement and in terms of Best Industry Practice;

20.1.4. it shall employ an adequate number of appropriately experienced, qualified, competent and trained Staff to render the Services in accordance with the terms of this Agreement and Best Industry Practice;

20.1.5. all Staff referred to in clause 20.1.4 are and/or will be entitled to work in the Republic of South Africa or any other country in which the Services are required to be performed;

20.1.6. it will provide its Staff with all equipment and resources necessary for their performance of the Services;
20.1.7. all Deliverables shall be fit for any purpose expressly or implicitly made known to the Service Provider by SANBS;

20.1.8. all Deliverables, and all goods, materials, standards and techniques used in providing the Services are of the best quality and are free from defects in workmanship, installation and design;
20.1.9.  it shall not knowingly or negligently act in a way which will result in it contravening any legislation or regulations applicable to it;

20.1.10. it has appropriate governance, risk management and controls in place to perform in terms of this Agreement and to ensure its compliance with all applicable laws;

20.1.11. all documents, data, software or other materials relevant to the Services are kept under secure conditions with appropriate back-up arrangements in place;

20.1.12. it will, unless directed otherwise by SANBS in accordance with clause 15.5 retain all documents, correspondence, records and other data relating to the Services for a period of five (5) years following the date of termination of this Agreement;

20.1.13. all documents submitted by it as part of any tender process conducted by SANBS in relation to this Agreement (including but not limited to its proposal and certificates) are correct and not fraudulent. In the event that SANBS determines that any of the Service Provider’s documents submitted during the tender stage were false and/or fraudulent, then notwithstanding any other provision of this Agreement, SANBS reserves the right to terminate this Agreement with immediate effect upon written notice to the Service Provider;

20.1.14. it shall at all times perform its responsibilities under this Agreement in a manner that does not infringe, or constitute an infringement or misappropriation of, any Third Party Intellectual Property or other proprietary rights of any third party;

20.1.15. it:

20.1.15.1. has in place and will maintain in place all the necessary licenses, certificates, authorisations, permits, approvals and consents that are required in terms of any applicable laws to conduct its business and deliver the Services in accordance with the terms of this Agreement; and 
20.1.15.2. will comply in all respects with the terms and conditions of such licenses, certificates, authorisations, permits, approvals and consents at all times;

20.1.16. it shall remain fully compliant at all times with any relevant legislative or regulatory requirements and/or SANBS policies and/or procedures (all as may be amended from time to time) which are relevant to the performance of its responsibilities under this Agreement, including but not limited to, the standards of health, safety and security procedures and guidelines applicable to SANBS Staff;

20.1.17. it shall render and perform the Services without interruption and during the Service Hours as agreed by the Parties.  Notwithstanding the above, if the Services are services which, by their nature, are not limited to being rendered during Service Hours only, the Service Provider warrants that such Services shall be delivered as and when required;

20.1.18. it shall immediately notify SANBS upon becoming aware of circumstances that may reasonably be expected to jeopardise the performance or timely performance of the Services or any part thereof, as required in this Agreement;

20.1.19. it shall comply with any applicable SANBS policies and procedures which SANBS notifies the Service Provider of in writing from time to time;
20.1.20. it will ensure that it is fully compliant with any Broad Based Black Economic Empowerment requirements contemplated herein (if any) for the duration of this Agreement;

20.1.21. it will have in place, as required by law, any necessary employee compensation insurance;

20.1.22. it will comply strictly with the provisions of the Compensation for Occupational Injuries and Diseases Act No. 130 of 1993; and
20.1.23. it will comply strictly with the provisions of the Occupational Health and Safety Act, 1993, including but not limited to the requirements of section 37(2).
20.2. Each of the representations and warranties given by the Service Provider in terms of clause 20.1 shall:

20.2.1. be a separate warranty and will in no way be limited or restricted by inference from the terms of any other warranty or by any other words in this Agreement;

20.2.2. continue and remain in force notwithstanding the completion of any or all the transactions contemplated in this Agreement; and

20.2.3. prima facie be deemed to be material and to be a material representation inducing SANBS to enter into this Agreement.

20.3. if the Service Provider fails to comply with any of the warranties set out herein in any manner whatsoever, then:

20.3.1. such failure shall amount to a breach of the Agreement entitling SANBS to exercise its rights in terms of clause 23; and

20.3.2. the Service Provider agrees to indemnify SANBS in full against any and all Losses of any nature whatsoever or howsoever arising which may be suffered by SANBS as a result of such failure.  Any amounts payable to SANBS in accordance with the provisions of this clause shall be so paid upon demand and shall not be subject to the limitations of liability contained in clause 14 above.
21. General warranties
21.1. Each of the Parties hereby warrants to and in favour of the other that –

21.1.1. it has the legal capacity and has taken all necessary corporate action required to empower and authorise it to enter into this Agreement;

21.1.2. this Agreement constitutes an agreement valid and binding on it and enforceable against it in accordance with its terms;

21.1.3. the execution of this Agreement and the performance by it of its obligations hereunder does not and shall not –

21.1.3.1. contravene any law or regulation to which that Party is subject;

21.1.3.2. contravene any provision of that Party’s constitutional documents; and/or

21.1.3.3. conflict with or constitute a breach of any of the provisions of any other agreement, obligation, restriction or undertaking which is binding on it; 

21.1.4. to the best of its knowledge and belief, it is not aware of the existence of any fact or circumstance that may impair its ability to comply with all of its obligations in terms of this Agreement; 

21.1.5. it is entering into this Agreement as principal (and not as agent or in any other capacity);

21.1.6. the natural person who signs and executes this Agreement on its behalf is validly and duly authorised to do so; and
21.1.7. it is not relying upon any statement or representation by or on behalf of any other Party, except those expressly set forth in this Agreement.

21.2. Each of the representations and warranties given by the Parties in terms of clause 21.1 shall –

21.2.1. be a separate warranty and will in no way be limited or restricted by inference from the terms of any other warranty or by any other words in this Agreement;

21.2.2. continue and remain in force notwithstanding the completion of any or all the transactions contemplated in this Agreement; and

21.2.3. prima facie be deemed to be material and to be a material representation inducing the other Party to enter into this Agreement.

22. Force Majeure

22.1. Neither Party will be held responsible or liable for any impossibility or partial impossibility of performance of this Agreement caused by a Force Majeure Event.

22.2. The Party first affected by the Force Majeure Event must, immediately when it becomes aware of the occurrence thereof, notify the other Party in writing of the Force Majeure Event and must provide an estimate, which must be updated in writing from time to time while the Force Majeure Event persists, of when the Force Majeure Event can reasonably be expected to end.

22.3. Each Party must take all reasonable steps by whatever means available to it, to resume the performance of its obligations under this Agreement as soon as reasonably possible after the cessation of the Force Majeure Event and must discuss with the other Party ways and means to effectively overcome the Force Majeure Event.

22.4. If either Party is unable to fulfil a material part of its obligations under this Agreement for a period of 15 (fifteen) consecutive days due to the Force Majeure Event, the other Party may, in its sole discretion, notwithstanding anything to the contrary stipulated in this Agreement, terminate this Agreement by written notice and without prejudice to either Party's rights. 

23. Breach and termination
23.1. If either Party (“Defaulting Party”) commits a breach of this Agreement and thereafter fails to remedy such breach within 14 (fourteen) days of receipt of a written notice from the other Party (“Aggrieved Party”) requiring it to do so, the Aggrieved Party shall be entitled, in addition to any other rights and remedies that it may have in terms of this Agreement or otherwise (including but not limited to its right to claim damages) to:

23.1.1. terminate this Agreement upon written notice to the Defaulting Party; or

23.1.2. claim immediate payment and/or performance by the Defaulting Party of all of its obligations which are then due.

23.2. If a Causal Event occurs, SANBS shall be entitled, but not obliged, to terminate this Agreement on written notice to the Service Provider.  Any termination of the Agreement by SANBS as a result of a Causal Event shall be without any liability to SANBS and without prejudice to any claims which SANBS may have for damages against the Service Provider.
23.3. Where this Agreement is terminated by SANBS in accordance with this clause 22, the Service Provider shall have no claim against SANBS, save that SANBS shall remain liable for payment in respect of any Services actually rendered by the Service Provider prior to the termination date.
23.4. Any termination of this Agreement is without prejudice to any claim that either Party may have in respect of any breach of the terms and conditions of this Agreement by the other Party arising prior to the date of termination.
24. Dispute resolution
24.1. Any Dispute arising out of or in connection with this Agreement must be resolved in terms of this clause 24.  

24.2. Disputes must be referred to the senior executives of each Party with settlement authority as soon as possible for attempted resolution.  The Parties’ senior executives must attempt to resolve the Dispute as speedily as possible and will meet as often as necessary to do so.  

24.3. Any settlement must be recorded in writing and signed by the senior executives on behalf of each Party.  

24.4. The senior executives will have failed to resolve the dispute when either Party declares this to be the case.

24.5. If the Dispute is not resolved by the senior executives, the Dispute will be resolved by way of arbitration at the instance of either Party. 

24.6. The arbitration will be held subject to the provisions of this Agreement:

24.6.1. in Johannesburg;

24.6.2. with only the Parties, their legal representatives, arbitrator/s and any witnesses who may be called to give evidence present; and

24.6.3. otherwise in accordance with the provisions of the rules of AFSA.

24.7. The arbitrator will be a legal practitioner with no less than 10 (ten) years’ standing agreed upon between the Parties.

24.8. If the Parties cannot agree upon an arbitrator in terms of clause 24.7 within 10 (ten) business days after the arbitration has been demanded, the nomination will be made by the chairman of AFSA at the request of either Party. 

24.9. The arbitration will be conducted in the English language. 

24.10. Subject to clause 24.14, all information concerning the arbitration proceedings, all evidence led or presented and the arbitrator’s award will be confidential. 

24.11. The arbitrator will be obliged to give written reasons for the award. 

24.12. The decision of the arbitrator will be subject to appeal in terms of the appeal rules of AFSA.

24.13. Either Party may have the award of an arbitrator, including an award on appeal made an order of court. 

24.14. Nothing contained in this Agreement will prevent either Party from applying to court for urgent or interdictory relief.

24.15. This clause 24 constitutes each Party’s irrevocable consent to arbitration proceedings, and no Party may withdraw from such proceedings or claim that it is not bound by this clause.

24.16. The Parties will continue to perform their respective obligations under this Agreement pending the resolution of a Dispute, it being agreed that neither Party may, without the agreement of the other, terminate this Agreement based on the issues under dispute until the Dispute is finally resolved. 

24.17. A demand by a Party to submit a Dispute to arbitration in terms of this clause 24 is adequate legal process to interrupt any time bar laws in respect of legal claims.

24.18. Expert determination

24.18.1. If the Dispute is of a purely technical nature or financial nature or would, by its nature, in the opinion of both Parties be best dealt with by an expert, the Dispute shall be referred to expert determination in terms of this clause 24.18 and shall not be referred to arbitration in accordance with clause 24.5. If the Parties are unable to agree on whether a Dispute is of a purely technical nature or financial nature, or if the Parties are unable to agree on a suitable Expert to be appointed within a period of ten business days of such appointment first being demanded by a Party, the Dispute shall be referred to arbitration in accordance with clause 24.5.

24.18.2. If the Dispute is of:

24.18.2.1. a financial nature, it shall be referred to a suitably qualified financial expert (such as an auditor) nominated by both Parties in good faith who shall act as an expert and not as an arbitrator; or

24.18.2.2. a technical nature or any other nature which, by its nature, would in the opinion of both Parties be best dealt with by an expert and not an arbitrator, it shall be referred to a suitably qualified expert nominated and agreed to by both Parties in good faith who shall act as an expert and not as an arbitrator.

24.18.3. Whenever any person is required to act "as an expert and not as an arbitrator" in terms of this Agreement, then –

24.18.3.1. the expert shall determine which Party shall bear their charges and in which proportions, which shall be paid accordingly by the Parties;

24.18.3.2. the expert shall be entitled to determine such methods and processes as he or it may, in his or its sole discretion, deem appropriate in the circumstances provided that the expert may not adopt any process which is manifestly biased, unfair or unreasonable;

24.18.3.3. the expert shall consult with the relevant Parties (provided that the extent of the expert's consultation shall be in his or its sole discretion) prior to rendering a determination; 

24.18.3.4. having regard to the sensitivity of any Confidential Information, the expert shall be entitled to take advice from any person considered by him or it to have expert knowledge with reference to the matter in question; and

24.18.3.5. the expert shall render their decision regarding the Dispute in writing and as soon as reasonably possible.  The decision of the expert shall be final and binding on the Parties in the absence of manifest error in calculation.
24.19. This clause 24 is a separate, divisible clause from the rest of this Agreement and will remain valid and enforceable in perpetuity notwithstanding the expiry or termination of this Agreement.
25. Notices and domicila
25.1. The Parties select as their respective domicilia citandi et executandi, the addresses as set out in Part A (Schedule of Contract Details), for the purposes of giving or sending any notice provided for or required under this Agreement.

25.2. A Party may change its domicilium or its address for the purposes of notices to any other physical address or email by written notice to the other Party to that effect. Such change of address will be effective 5 (five) business days after receipt of such notice.

25.3. All notices to be given in terms of this Agreement will be given in writing, but it shall be competent to give notice by email.

25.4. If a Notice is delivered:

25.4.1. by hand during business hours, same will be presumed to have been received on the date of delivery.  Any notice delivered after business hours or on a day which is not a business day will be presumed to have been received on the following business day; and

25.4.2. by email during business hours, same will be presumed to have been received on the same date as the date it was despatched.  Any email sent after business hours or on a day which is not a business day will be presumed to have been received on the following business day.

25.5. Notwithstanding the above, any notice given in writing, and actually received by the Party to whom the notice is addressed, will be deemed to have been properly given and received, notwithstanding that such notice has not been given in accordance with this clause 25.

26. Applicable law and jurisdiction
26.1. This Agreement will in all respects be governed by and construed under the laws of the Republic of South Africa as amended from time to time.

26.2. Subject to clause 24, the Parties hereby consent and submit to the non-exclusive jurisdiction of the High Court of South Africa, Gauteng Local Division, Johannesburg in regard to all matters arising from or in connection with this Agreement.

27. General
27.1. Whole Agreement

27.1.1. This Agreement constitutes the whole of the agreement between the Parties relating to the matters dealt with herein and, save to the extent otherwise provided herein, no undertaking, representation, term or condition relating to the subject matter of this Agreement not incorporated in this Agreement shall be binding on either of the Parties.

27.1.2. This Agreement supersedes and replaces any and all prior agreements and/or undertakings between the Parties in relation to the subject matter hereof.

27.2. Variations to be in writing

No addition to or variation, deletion, or agreed cancellation of all or any clauses or provisions of this Agreement will be of any force or effect unless in writing and signed by both Parties.  

27.3. No indulgences

No latitude, extension of time or other indulgence which may be given or allowed by either Party to the other in respect of the performance of any obligation hereunder, and no delay or forbearance in the enforcement of any right of either Party arising from this Agreement and no single or partial exercise of any right by either Party under this Agreement, shall in any circumstances be construed to be an implied consent or election by that Party or operate as a waiver or a novation of or otherwise affect any of its rights in terms of or arising from this Agreement or estop or preclude it from enforcing at any time and without notice, strict and punctual compliance with each and every provision or term hereof.  Failure or delay on the part of either Party in exercising any right, power or privilege under this Agreement will not constitute or be deemed to be a waiver thereof, nor will any single or partial exercise of any right, power or privilege preclude any other or further exercise thereof or the exercise of any other right, power or privilege.

27.4. No waiver or suspension of rights

No waiver, suspension or postponement by either Party of any right arising out of or in connection with this Agreement shall be of any force or effect unless in writing and signed by that Party.  Any such waiver, suspension or postponement will be effective only in the specific instance and for the purpose given.  

27.5. Good faith
The Parties undertake at all times to do all such things, perform all such actions and take all such steps and to procure the doing of all such things, the performance of all such actions and the taking of all such steps as may be open to them and necessary for or incidental to the putting into effect of or maintenance of the terms, conditions and/or import of this Agreement.  Furthermore, the Service Provider shall at all times during the term of this Agreement observe the principles of good faith towards SANBS in the performance of its obligations in terms of this Agreement.
27.6. Provisions severable

All provisions and the various clauses of this Agreement are, notwithstanding the manner in which they have been grouped together or linked grammatically, severable from each other.  Any provision or clause of this Agreement which is or becomes unenforceable in any jurisdiction, whether due to voidness, invalidity, illegality, unlawfulness or for any other reason whatever, shall, in such jurisdiction only and only to the extent that it is so unenforceable, be treated as pro non scripto and the remaining provisions and clauses of this Agreement shall remain of full force and effect. The Parties declare that it is their intention that this Agreement would be executed without such unenforceable provision if they were aware of such unenforceability at the time of execution hereof.

27.7. Continuing effectiveness of certain provisions

The expiration or termination of this Agreement shall not affect such of the provisions of this Agreement as expressly provide that they will operate after any such expiration or termination or which of necessity must continue to have effect after such expiration or termination, notwithstanding that the clauses themselves do not expressly provide for this.

27.8. No cession and assignment

Neither this Agreement nor any part, share or interest herein nor any rights or obligations hereunder may be ceded, delegated or assigned by either Party without the prior signed written consent of the other, which consent may not be unreasonably withheld or delayed.

27.9. Benefit of Agreement

This Agreement will also be for the benefit of and be binding upon the successors in title and permitted assigns of the Parties or either of them.

28. Costs
Except as otherwise specifically provided herein, each Party will bear and pay its own legal costs and expenses of and incidental to the negotiation, drafting, preparation and implementation of this Agreement.
29. Signature 
29.1. This Agreement may be executed in counterparts, each of which shall be deemed an original, and all of which together shall constitute one and the same Agreement as at the date of signature of the Party last signing one of the counterparts.

29.2. The persons signing this Agreement in a representative capacity warrant their authority to do so.

29.3. The Parties record that it is not required for this Agreement to be valid and enforceable that a Party initial the pages of this Agreement and/or have its signature of this Agreement verified by a witness.
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